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Lainseail Tuarascail Bhlianttil 2011 OSFC

“Ta céim imscrudaitheach ar imscruaduithe ar Anglo Irish Bank beagnach curtha i
gcrich” — Stiarthoir

D’eisigh an tUasal Paul Appleby, Stitrthéir um Fhorfheidhmit Corparaideach,
Tuarascéil Bhliantuil a Oifig do 2011 inniu. Airionn buaicphointe den Tuairisc:

e taisceadh cuig comhaid imscruduithe fairsing a bhain le imscradd Anglo Irish
Bank chuig an Stidrthoir lonchtisimh Poibli i rith na bliana;

o feidhmil téarma prionsnachta suas go tri bhliain ar gctisi maidir le cion faoi
dli cuideachta;

e ciontuithe ar 19 cuisimh i ceithre imeachtai breise coiritil OSFC;

e 18 dichailiuchain agus dhé srianta i ndeich caingne OSFC Ardchdirte agus
Cdirte Uachtairigh;

¢ naoi ndichailitchain agus 119 srianta sa bhreis ag €iri as caingne dlithiuil a
rinne leachtaitheoiri de bhri tuairisci a rine an Oifig machnamh orthu;

o foilsit 11 foilseachain nua n6 uasdataithe d’fhonn cabhrd le stithoiri agus eile
a fhoghlaim faoina ndualgais agus a bhfreagrachtai faoi dli na cuideachta ar
nddigh inrochtana;

e seachadadh breis agus 50 laithreoireachtai do leasanna gairmiuil, gné agus
fiontair soisialta ar fud na tire;

e cinnti ar beagnach 1,950 tuaraisci agus gearain faoi bhraid na hOifige;

e réimse fairsing de ranniocaiochtai beartais ar shaincheisteanna dli cuideachta
agus ceartais choiriuil;

e caiteachas Oifige iomlan €3.4 millitn, ar laghdu 7.5% é seo ar an mbliain
roimhe seo.

Ag tabhairt raiteas ar na torthai, dairt an Stiarthdir:

“I am pleased that the ODCE again achieved important and tangible results
in 2011.



The Anglo Investigation
The investigation of certain events in the former Anglo Irish Bank Corporation
plc continued to dominate much of our work.

During 2011, we sent five extensive Anglo investigation files to the Director of
Public Prosecutions.

In the first quarter of 2012, we sent another three large investigation files to
the DPP.

I now regard the investigative phase of our Anglo Irish Bank investigations as
almost complete. While there are some important residual matters on which
work is ongoing, the ODCE expects to complete work on these in the near
future.

It is of course entirely a matter for the DPP to determine if, and to what
extent, any of the extensive investigation files which she has received from this
Office and the Garda Bureau of Fraud Investigation warrant prosecution.
ODCE staff remain available to address queries from the DPP’s Olffice in
order to assist with its deliberations on the investigation files. Every
consideration will also be given to fulfilling any future DPP requests which
may be made for additional evidential materials.

Enforcement Activity

The three year term of imprisonment imposed in one criminal case in 2011 is
welcome confirmation that the Courts are prepared to deal severely with
serious wrongdoing in the company law area. The circumstances of the case
included theft, fraud and the filing of false information in the Companies
Registration Office.

Overall, 153 persons were sanctioned by the Courts in 2011. All but seven
were the directors of insolvent companies.

In these 146 cases, the High Court determined that a sanction of restriction or
disqualification was warranted. In general, the directors involved were found
to have conducted their business affairs irresponsibly and thereby caused
unnecessary financial loss to their company creditors. 128 of these sanctions
were imposed by the Court on foot of legal actions taken by company
liquidators following reports considered by the Office.

That said, the performance of another 2,000 directors of insolvent companies
was also scrutinised last year, and the Office was satisfied that they did not
merit any form of legal action. In the present difficult commercial
environment, it is important that financial loss caused by unscrupulous
behaviour is minimised as far as possible. Accordingly, insolvent companies
will continue to be a priority area for attention in order to identify conduct
deserving of sanction and help deter the minority who may be tempted to
engage in dishonest or irresponsible business practices.



Compliance Work

We secured the correction of many company law defaults and cautioned over
200 directors and others as to their future conduct arising from detected
defaults. However, no particular problem was identified in the majority of
public complaints and reports considered by the Office.

We also maintained a high level of worthwhile public advocacy work which
included 11 new or revised publications, over 50 presentations to
professional, business and social enterprise interests throughout the country
and various policy submissions to improve the operation of company law and
criminal justice legislation.

Conclusion

Overall, 2011 was another challenging and demanding year for the Office and
a year which nevertheless saw us achieve valuable and tangible results at a
difficult time. Expenditure was a modest €3.4 million last year, a 7.5%
decrease on the previous year. Overall, | am satisfied that my staff delivered
value for money in fulfilling our important company law compliance and
enforcement mandate.

My term as Director will conclude in a few months’ time, and | believe that the Office
has made, and is continuing to make, a positive impact in encouraging high standards
of corporate governance. | hope that the Office s worthwhile contribution in
improving and upholding corporate standards over the last ten years will continue for
the foreseeable future. | wish my colleagues and my successor every success in the
future.”

Is féidir ceisteanna preasa maidir le Tuarascail Bhliantdil OSFC 2011 a chur ar
Kevin Prendergast ag (01) 8585844 n6 (087) 2296828.
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Nota Eagarthdra

Solathraion a leanas breis eolas ar cursai a ndéileailtear i dTuarascail Bhliantuil an
OSFC do 2011.

Imscruduithe ODFC ar Anglo Irish Bank

Mar a léiriodh roimhe seo, ta céim imscradaitheach ar imscruduithe ar Anglo Irish
Bank beagnach curtha gcrich. Agus go bhfuil roinnt abhair iarmharaigh tdbhachtachar
a leanann an obair, t& an OSFC ag suil lei an obair sin a criochu sa gar-todhccai. Ta
foireann OSFC le fail fos chun dirigh ar iarratais 6 Oifig an SIP ionas go cabhrofar a
machnamh ar na comhaid imscraduite. Tabharfar gach aird freisin ar comhlionadh
iarratais on SIP ar abhair fianaise breise sa todhchai.

Leagtgar amach sa tabla a leanas achoimre ar stadas reatha na himscruduithe éagsula
OSFC.

Saincheist faoi Imscrudu

Stadas Imscrudi OSFC

1) Solathair Anglo cisti do phairtithe  Seoladh dha chomhaid mhéra imscrdduithe don
éagsula i rith Iail 2008 chun a SIP i Marta 2011 agus Nollaig 2011. Chuaigh
scaireanna a ceannach (cion faoi tuairisc fada roimh na comhaid seo i Nollaig
ambhras faoi dli cuideachta) 2010.

2) Ais-maoiniuchan trathrialta iasachtai Seoladh dhd chomhaid mhéra imscraduithe don
airithe stiurthora Anglo in gar le data SIP in Eanair 2012 agus Mérta 2012. Chuaigh
tuairisciu deireadh-bhliana (cion faoi tuairisc fada roimh na comhaid seo i Nollaig
amhras faoi dli cuideachta eolas 2010.
bréagach né mithreorach d’inituchdiri
Anglo)

3) Solathair Anglo i 2008 iasacht do  Seoladh dha chomhaid mhaora imscraduithe don
duine dé stiurthairi (cion faoi amhras SIP i Nollaig 2010 agus Nollaig 2011.
tradala chalaoiseach)

4) Cliseadh Anglo cléar iasachtai da Seoladh dha chomhaid mhéra imscrdduithe don
stilirthoiri a choimead (cion faoi SIP i Lunasa 2011 agus Nollaig 2011.
ambhras faoi dli cuideachta)

5) Inneachar raitis airgeadais agus eile Seoladh tischomhad mor imscrada don SIP i

Anglo i 2008 (imni nochtadh
neamhleor faoi dli cuideachta)

Marta 2012. Chuaigh tuairisc OSFC roimh an
comhad seo i Nollaig 2010. Ta an reimse seo
neasghaolmhar lena heachtrai eile imscrudaithe
mar priomhthosaiocht again. Coimeadfar
riachtanas obair breise faoi léirbhreithnid faoi
réir comhairlitchain le hOifig an SIP beidh.




Imscraduithe BGCI
Sheol an Bilr6 Garda Imscrudd Chalaois (BGIC) freisin roinnt moér cohmaid
imscruduithe don SIP sna réime a leanas:

e taisci gearrthéarma ceann i ndiaidh a chéile a bheag né a mhoér €7.4 billidn a
fuair Anglo go déanach i Mean Fomhair 2008;

e solathair Anglo cisti do phairtithe éagsula chun a scaireanna a ceannach i 10il
2008 (gné mi-usaid mhargaidh a d’fhéadfadh a bheith i gceist).

Rol an SIP

Ag machnamh comhaid imscruduithe OSFC agus BGIC, is abhair don Stiurthoir
lonchuisimh Poibli ina iomlaine socru an barantaionn, agus an méid a barantaionn,
aon ceann de na comhaid seo ionchuisimh. Téa an SIP neamhspleach agus i ag
feidhmiu a feidhmeanna.

Is an-iogair cinnti SIP a bhfuil machnamh an-chiramach af teatail uathu. Ma
barantédh na himthosca €, faigheann Qifig an SIP comhairle Aibhcéide chun cabhru
lena plé.

Ina focail oscailte ag 130 Comhdail lonctisimh Naisidnta Bhliantuil an 19 Bealtaine
2012, rinne an SIP, Ms Claire Loftus, achoimre ar rél a hOifig agus a gaol le
gniomhaireachta imscridaithe mar seo:

“We are fortunate to reside in a democracy based on the rule of law which has
provided by statute for the independence of the prosecutor. This independence
first enacted by statute in 1974 is, by dint of the efforts of the first DPP
Eamonn Barnes in particular, well established and understood by now. This
means that | and my staff can take decisions on whether to prosecute or not
completely free from political or public pressure or the perception of that
pressure. It is also I think a reassurance and protection for the public whom
we serve.

| am of course also independent of investigators whether An Garda Siochana
or other specialised agencies. | have no investigative function and no role in
directing the scope of investigations. While | and my staff can offer legal
advice and suggestions on the approach to investigations it is ultimately for
the investigator to decide how to proceed. This independence of investigations
has the benefit of bringing objectivity to the assessment of the fruits of those
investigations when they are submitted as evidence in files to this Office.

It is worth restating here the fundamental requirement before we will decide to
prosecute any individual: That is to be satisfied that there is sufficient
evidence upon which a jury, properly instructed in the law, could find the
defendant guilty. There has to be a reasonable prospect of conviction. Once
we are satisfied of this we consider whether it is in the public interest to
prosecute. This gives me an important discretion as a prosecutor which many
jurisdictions do not have but one which must be exercised carefully.”

! Féach www.dppireland.ie/filestore/documents/Director’s_Opening_Address _190512.pdf.



file://dete/shared/(35)%20%20Corporate%20Services%20Unit/(06)%20%20Planning%20&%20Reports/(03)%20%20Annual%20Reports/(11)%202011/www.dppireland.ie/filestore/documents/Director’s_Opening_Address_190512.pdf

Curam DIi Cuideachta an Stiarthéra um Fhorfheidhmit Corparéaideach
Is iad na tri priomh-fheidhmeanna an Stidrthora um Fhorfheidhmit Corparaideach,
mar a leagtar amach in Acht Um Fhorfheidhmiu Corparaideach 2001, na:

e géillilntas le Achtanna na gCuideachta a spreagadh;

e césanna a bhfuiltear Amhrasach go bhfuil na hAchtanna & shara a imscradd
agus

e imeachtai fhorfheidhmid a bhunu ar saruithe dli né dualgais chuideachta.

Tosaionn an Oifig na haidhmeanna seo a baint amach trina gniomhartha éagsula mar a
taispeanann an Tuarascail Bhliantuil. Ta roinnt Léaraidi leis an Nota seo a tugann
samplai dar obair.

Caighdeain Ghéilliuntais a Ardu

Eisionn an QOifig coipeanna doiciméidi treoir soar in aisce, chomh maith le labhairt
lena milte indibhidi, maidir le na caighdain rialachais corparaidigh ata riachtanach
faoin dli cuideachta. Déilaileann an Oifig freisin go rialta le fiodrachain ar
saincheisteanna dli cuideachta 6 baill poibli. T4 sampla cuid dena fiosruchain a
fuarthas agus a déileaileadh leo i 2011 le fail ag Léaraid 1.1.1 den Tuarascail
Bhliantuil (coip thios). Ni tugtar afach comhairle ar fadhbanna aonar dli cuideachta.

Séruithe faoi Amhras a Imscradu

Déileaileann an Oifig tri riarachain le méid mor geardin agus tuairisci. Ni ach
timpeall 1% césanna a dinadh i 2011 a thionscain gniomh dlithigil OSFC. Tugann
Léaraid 2.1.2 sa Thuarascail Bhliantuil (céip thios) sampla amhain &bhair a réitiodh
go sasuil gan dul i muinin na Cuirteanna.

Tugtar sainaird ar cuideachtai agus abhair lena mbaineann baol tionchair mér,
cuideachtai atd no a bhi ar liosta stocmhalartan san aireamh. Tharla roinnt casanna
mar sin i 2011 do theacht as cleachtadh cimhachtai an Stidrthéra. Leagann amach
Léaraid 2.1.4 (coip thios) cds amhain ina raibh ga ar an Oifig gniomh go preas chun
neamh-ghéillitntas le dli cuideachta i gcuideachta neamhliostaithe poibli a réiteach.

Mi-lompar Tromchuiseach a Fhorfheidhmiu

Foréilionn an dIi idir smachtbannai fhorfheidhmid sibhialta agus coiridla. Airionn
smachtbanna sibhialta dichailit agus srianadh. Is feidir leis an OSFC agus
leachtaitheoiri faoi leith imeachtai mar seo a bhund. Leagann amach Léaraid 2.2.4
(coip thios) na himthosca mi-iompair i gcuid casanna cuideachta déchmhainneachta
ina d’aimsigh an leachtaitheoir bainteach dichailiichain stiurthéir cuideachta amhain
ar a laghad i2011.

Gur gha ar uairibh, teastaionn mi-iompar tromchuiseach go lorgaionn an Oifig
gearradh smachtbanna coiritla. Leagan amach Illustration 2.2.5 (cGip thios) an cas
2011 a d’imscrudaigh oifigigh ODSFC agus a d’ionchuisigh an SIP. De dhroim sin
nios deanai ghearr an Cuirt Chuarda dh& phianbhreith comhthrathach choimeédta de
tri bhliain leis an bhliain deireadh ar fionrai.



Deich mBliana den OSFC

Um deireadh 2011, bhi an OSFC i bhfeidhm ar feadh deich mbliana. Té& sa Learaid
deirneach (thios) trachtaireacht 6n Tuarascail Bhlianttil a coimrionn cuid de
buacpointi oibre na hOifige i rith an trath sin.

Concluid
Ta an Tuarascail Bhliantail OSFC 2011 le fail ar a suiomh idirline ag www.osfc.ie.
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Learaid 1.1.1: Sampla de na Fiosruchain Phoibli lenar dhéileail an Oifig i 2011

Cineal an Fhiosruchain

An Fhreagairt a Tugadh

Niorbh fhéidir le cuideachta
phriobhaideach theoranta cruinnithe
gineardlta bliantul (CGBanna) a chur ar
bun de bharr craim agus saincheisteanna
eile. D’fhiosraigh initichodir na
cuideachta an raibh oibleagéid
tuairiscithe don OSFC.

Ni ann d’aon oibleagaid tuairiscithe ar
initchoiri maidir le mainneachtain
CGBanna a chur ar bun.? Ba cheart don
initchoir, afach, breithnit a dhéanamh
arb ann d’aon chionta eile ag an
gcuideachta n6 ag aon chinn da hoifigigh
no6 gniomhairi a d’fhéadfadh bheith
intuairiscithe.’

Theastaigh soiléirit 6 ghlaoiteoir maidir
le duine a bhi ina stiarthoir dichailithe i
ndlinse eile agus cibé acu an raibh aon
impleachtai ag an dichailid seo da
stitrthoireachtai Eireannacha.

Ni mor do dhuine ata dichailithe i ndlinse
eile a d(h)ichailit a nochtadh do
Chlaraitheoir na gCuideachtai nuair a
cheaptar iad mar stidrthoir de
chuideachta’ reatha at4 cléraithe in Eirinn
n6 de chuideachta ata ionchorpraithe le
déanai.”> M4 theipeann air/uirthi é seo a
dhéanamh, dichaileofar iad go
huathoibrioch 6 ghniomha mar stiarthéir
sa Stat.® Sa chas go ndéantar nochtadh, is
féidir leis/Iéi gniomhu mar stidrthair,
afach, mura ndichaileofar é/i agus go dti
go ndichaileofar €/i ag an Ard-Chdirt.
D’fhéadfadh seo tarli ma chinneann an
OSFC gur ga an Chdirt a achainit do
dhichailiu an duine sa Stat de bharr
chtinsf an dichailithe iasachtaigh. ’

D’fhiosraigh scairshealbhdir chuideachta
ata liostailte ar Stocmhalartan na
hEireann an raibh sé de cheart aige/aici
miontuairisci cruinniu stidrthoiri a
fheiceail.

Ta scairshealbhdiri i dteideal imscradi a
dhéanamh ar na miontuairisci uile den
uile chruinnil ginearalta den
chuideachta.® Nil sé de cheart go
huathoibrioch acu, afach, miontuairisci
cruinnithe stitrthdiri a rochtain, mura
gceadaionn na hAirteagail Chomhlachais
den chuideachta an rochtain sin doéibh.

Nil ach cionta indiotailte a bhfuiltear in amhras orthu faoi Achtanna na gCuideachtai intuairiscithe ag

iniuchoiri don OSFC. Ni cion indiotéilte é gan CGB a chur ar bun faoi Alt 131 d’Acht na
gCuideachtai 1963. Is féidir leis an OSFC, afach, cur ar bun CGB a ordU ar iarraidh

baill/scairshealbhéra.
® Alt 194(5) d’Acht na gCuideachtai 1990.

* Alt 195(8) d’Acht na gCuideachtai 1963 arna least ag Alt 91(a) den Acht um Fhorfheidhmit DI

Cuideachtai 2001.

> Alt 3A d’Acht na gCuideachtai (Least), 1982 arna leasti ag Alt 101 den Acht um Fhorfheidhmid DIi

Cuideachtai 2001.
® Alt 160(1A) d’Acht na gCuideachtai 1990.
" Alt 160(2)(i) d’Acht na gCuideachtai 1990.
8 Alt 146 d’Acht na gCuideachtai 1963.




Léaraid 2.1.2: Cés lena mbaineann Easnaimh Chuntasaiochta agus lasachtai
Stidrthoiri

Fuair an OSFC gearan réimse fhairsing 0 stitrthdir cuideachta a bhi faoi dinéireacht
teaghlaigh a oibrionn san Oirthuaisceart. Ina theannta sin, chuir initachdiri na
cuideachta tuarascéil indiotdilte i dtoll a chéile i dtaca le hiasachtai stiurthdiri agus le
heasnaimh chuntasaiochta eile ag an gcuideachta. Ina theannta sin, bhi an
chuideachta i mér-riardisti sa chomhdu a tugadh don Oifig um Chlara Cuideachtai.

Agus imscruda déanta ar an ngearéan, chuaigh an OSFC i dteagmhail leis an
gcuideachta agus lena gcomhairleoiri gairmidla le cabhrd leis na habhair thuairiscithe
a réiteach. Rinne seo an chuideachta a threor( le gnothas comhairleoiri a fhostt chun
a mholadh conas is fearr ar cheart doibh tabhairt faoina gcuid gnothai amach anseo
d’thonn Acht na gCuideachtai a chomhlionadh ag an uile thrath. Glacadh le sraith
bearta a chuir rialuithe agus nésanna imeachta nua a gcur i bhfeidhm, gach tuairiscean
comhdaithe a dhéanamh don Oifig um Chléaru Cuideachtai agus na hiasachtai
stitirthora thart ar €350,000 moide Us arna n-aisioc leis an gcuideachta.

Léaraid 2.1.4: Teagmhail an OSFC le Aventine Resources plc.

Go déanach i Samhain 2011, d’thogair Aventime Resources plc, Minmet plc roimhe
seo (“an Chuideachta”) go mbeadh Cruinnil Ginearélta Bliantuil (“CGB”) 4 thionol
acu an 22 Nollaig 2011 ag 12 mean lae. D’fheidhmigh an fogra seo, a cuireadh ar a
laithredn greasain mar fhogra da scairshealbhoiri faoin gCruinnid. Léirigh sé an
cuspoir chun tabhairt faoi ghné substaintidil ag an CGB ach beartaiodh chun tabhairt
faoi seo gan an deis a thabhairt do na scairshealbhdiri breithnit a dhéanamh ar
chuntais na Cuideachta don bhliain dar crioch an 31 Nollaig 2010. Bhi an dealramh
air nach rabhthas ach ag tabhairt faoi iniichadh a dhéanamh ar na cuntais.

Roimh an CGB, scriobh an OSFC chuig an gCuideachta agus chuig a n-oifigigh agus
aird a tarraingt ar an gcaoi go raibh siad ar mainneachtain a gceanglas dli cuideachtai
de bharr gur theip orthu c6ip de chuntais na Cuideachta a chur ar fail do na
scairshealbhoiri don bhliain dar crioch an 31 Nollaig 2010 mar aon le tuarascalacha
bainteacha na stidrth6irf agus na n-initichéiri ar a laghad 21 14 roimh an CGB.®
larradh ar an gCuideachta agus ar a n-oifigigh a mainneachtain a réiteach. Chuir an
Oifig in idl nar cheart tabhairt faoi aon ghndé substaintitil ag an CGB beartaithe.

Le linn na laethanta da éis sin, chuir an Stitrthoir san aireamh nach Eireannaigh iad
go leor de scairshealbhoiri na Cuideachta agus gur cheart an deis a thabhairt doibh
sitid a bhi ag freastal ar an CGB an turas chuig Baile Atha Cliath a d'fhéadfadh bheith
in aisce agus costasach a sheachaint. Faoi na cuinsi, d’eisigh sé raiteas poibli faoina
teagmhail le déanai leis an gCuideachta lenar bhain an CGB a bheadh ar sidl agus
d’thag sé raiteas ar laithredn gréasain an OSFC. Comhsheasmhach le ceanglais an
OSFC, osclaiodh agus cuireadh an CGB ar atrath an 22 Nollaig gan tabhairt faoi aon
ghno substaintiuil.

% Alt 150(9) agus Alt 159(1) d’Acht na gCuideachtai 1963 (arna leasi).




Léaraid 2.2.4: Cuideachtai Docmhainneacha — Dichailit Leachtaitheoiri i 2011

Rinneadh an tUasal Michael Lynn, stidrthoir de chuid Kendar Holdings Ltd, a
dhichailia ar feadh 12 bhliain. Chuala an Ard-Chuirt fianaise chalaoiseach faoin
Uasal Lynn gur thug s¢ gealltanais iomadula d’instititidi airgeadais d’thonn iasachtai
a fhail d'éadalacha réadmhaoine, agus bhi siad thios le mérchaillteanais da bharr.
D’usaid sé cisti cuideachta le hioc as costais phearsanta stil mhaireachtala agus as
caiteachas suntasach margaiochta agus fograiochta a chuid cuideachtai thar lear.
Ghniomhaigh an tUasal Lynn le heaspa rochtana a bheith ar shécmhainni ag
creiditinaithe. Ni raibh na céadta ceannaitheoir réadmhaoine a d’ioc éarlaisi mora in
ann teagmhail a dhéanamh leis né a gcisti a aisghabhail de bharr go raibh conai thar
lear air 6 Nollaig 2007 i leith mar iarracht le himeachtai tromchuiseacha sibhialta agus
coiritla a sheachaint. Ina theannta sin, rinneadh an tUasal Lynn a bhaint de Rolla na
nAturnaetha agus d’ordaigh an Chuirt go n-iocfadh sé finedlacha €2 millitin le DIi-
Chumann Corpraithe na hEireann.

Gearradh dichailiu deich mbliana ar an Uasal Michael (Gerry) O’Shea, stilrthoir
Bacus Cafes Ltd. Chuala an Ard-Chuirt fianaise gur dhiol sé socmhainni cuideachta
sna seachtaini sular foirceannadh an chuideachta ag Ordu Cuirte a chur bac ar an
leachtaitheoir na féltais seo a Uséid ar mhaithe le creidiunaithe. D’usaid an tUasal
O’Shea breis agus €100,000 de chisti cuideachta le fiacha cuideachta eile a
dhiscaoileadh, ar a raibh sé ina stidrth6ir. Ina theannta sin, theip air leabhair agus
taifid chui chuntais a choimead sa chuideachta.

Rinneadh an tUasal Jas Kalsi, stitrthoir MPS Global Ltd, a dhichailid ar feadh ocht
mbliana maidir leis an gcuideachta infheistiocht réadmhaoine seo. Mhaigh an Chdairt
gur pairti a bhi san Uasal Kalsi a bhi eolach ar thabhairt faoin ngé ar bhealach
mearganta agus € ar intinn cearta a cheilt ar chreiditnaithe agus d’ordaigh an Chuirt
gur cheart do bheith faoi dhliteanas go pearsanta as fiacha agus as dliteanais a mhéid
le suim uasta €4,491,444. Tugadh ‘ordu calctha’ don leachtaitheoir thar shécmhainni
pearsanta an Uasail Kalsi. Chuala an Chuirt fianaise gur chuir a theip chun leabhair
chui chuntais a choimead le héagumas na cuideachta chun ioc as a gcuid fiach uile
agus gur eascair neamhchinnteacht shubstaintitil i dtaca le sécmhainni agus dliteanais
na cuideachta agus gur chuir seo bac substaintitil ar fhoirceannadh orduil ghnéthai na
cuideachta.

Gearradh dichailit sé agus cuig bliana ar bheirt stitrthéiri de chuid Acuspread Ltd —
an tUasal David McWeeney agus an tUasal Noel Mackin, faoi seach. Chuala an Ard-
Chuirt fianaise gur cheart gurbh eol doibh go raibh an chuideachta ag tradail fad a bhi
siad décmhainneach roimh a leacht i mBealtaine 2010 agus aird ar na 16
bhreithiltnas a claraiodh ag a gcreiditnaithe a fhad siar leis lar 2008 mar aon le tarld
seiceanna obtha. B’ann do ghrupa creidiunaithe neamhurraithe ag a raibh fiacha breis
agus €528,000 ar an iomlan. Ni bhfuair lion taisceoiri d’innill scaipthe na cuideachta
iad agus Usaideadh a n-éarlaisi le costais eile chuideachta a chistit. B’ann freisin do
dhroch-chuntasaiocht i ndail le go leor idirbheartaiochtai airgid agus teip ar
chomhoibrit go hiomlan leis an leachtu.

Rinneadh ordt dichailithe ‘don tréimhse chui sin is doigh leis an gCuirt’ i leith an
Uasail Patrick Mahony, agus rinneadh srianadh cuig bliana i leith an Uasail Ita
Mahony, ar stiurthoiri Boxform Ltd iad beirt, cuideachta at& san earndil foirgniochta.




Tuigtear go ndéanfaidh an leachtaitheoir iarratas breise Cuirte le tréimhse chui
dhilchailithe an Uasail Mahony a dheimhnit. Mhaigh an Chuirt go ndearna na
stirthoiri iocaiochtai airithe le banc ar measadh go raibh siad ina dtosaiocht
chalaoiseach de chreidiunaithe na cuideachta agus a bhi neamhbhaili d& dheasca sin.
D’thégair an tOrda céanna Cuirte go raibh Patrick agus Ita Mahony araon faoi
dhliteanas go pearsanta gan aon teorainn ar dhliteanas d’fhiacha agus do dhliteanais
uile na cuideachta de bhun Alt 297A d’Acht na gCuideachtai 1963 (arna least) a
bhaineann le tradail chalaoiseach n6 mhearganta. D’ordaigh an Chuirt, afach, nach
mbeadh an dliteanas pearsanta a bhaineann le Bean Mahony infheidhmithe da
ndeanfadh si raiteas faoi mhionn ar ghnothai a chomhdu a Iéireodh nach raibh aici aon
socmhainni pearsanta de shubstaint agus da dtabharfadh si faoin leachtaitheoir a chur
ar an eolas faoi aon athru ar a suiomh laistigh de thréimhse tri bliana 6 dhata a
dichailithe. Tuigtear gur sholathar si réiteas faoi mhionn ar ghnothai don
leachtaitheoir idir an d& linn.

Rinneadh an tUasal Dermot Doran, stitirth6ir Eamonn Doran Ltd, a dhichailid do
chdig bliana. Chuala an Ard-Chuirt fianaise go raibh an chuideachta i mbun tradala
fad a bhi siad an-décmhainneach agus caillteanais le sonru in 2005, 2006, 2007 agus
2008 agus narbh fhéidir leo a ndliteanais do na Coimisinéiri loncaim a chomhlionadh
0 Iuil/Lanasa 2007 ar aghaidh. Chreid an leachtaitheoir gur bhain na drochfhiacha
€332,000 le hiasachtai a thug an chuideachta leis an Uasal Doran. Ina theannta sin,
theip ar an stiarthéir leabhair agus taifid chui chuntas a choimead a chur bac ar
mhonatdireacht a dhéanamh ar a seasamh airgeadais.

Gearradh dichailia cuig bliana ar an Uasal David Casey, stiurthoir Keylogues
Fabrication Ltd. Chuala an Ard-Chuirt fianaise gur thaisealbh an tUasal Casey
16istedil €105,000 do féin go bréagach nuair ¢ théichiunai tradala a thainig sé. Ina
theannta sin, bhi aige i1asachtai €95,538 amuigh 6n gcuideachta trath dheireadh 2007
agus thainig méadu faoi €54,000 orthu seo bliain da éis sin, agus bhi tionchar ditltach
aige seo ar ionchais na cuideachta.

Rinneadh an tUasal Joseph Bruen, stitrthéir Phone-Pak Ltd, a dhichailid ar feadh cuig
bliana. Chuala an Ard-Chuirt fianaise go raibh an leachtd mar thoradh ar charnadh
riardisti substaintitla i gcuntas na cuideachta lena bpriomhsholathrai. Bhi breis agus
€1.6 millitin ag an moérchreiditinai seo ar an gcuideachta agus rinne sé € a achainit leis
an Ard-Chuirt chun gnothai na cuideachta a fhoirceannadh. Tugadh roinnt urrus, lena
n-airitear ritis airgeadais nar réitiodh i gceart, don chreiditnai ar theip air an t-
airgead a sholathar.

Léaraid 2.2.5: An Stiarthoir lonchdiseamh Poibli v. Kenneth Shanny
Shanny

Cuireadh tUs leis an imscridu seo tar éis go bhfuarthas tuarascail fhairsing on Oifig
um Chlart Cuideachtai (OCC). Fuair an OCC tuairiscean lochtach bliantdil 6nar
theastaigh comhfhreagras leis an te ar dealraitheach a chuir i lathair €. Rinne an
laithreoir a shéanadh, afach, gur chomhdaigh sé an tuairiscean a bhi faoi chaibidil
agus nar thug se faoin inidchadh ar na cuntais a ghabh leis. | ndiaidh imscrudu a
dhéanamh, ba léir gur chomhdaigh an tUasal Shanny an tuairiscean agus na cuntais ar
a ndearnadh inidchadh bréagach. Deimhniodh, freisin, gurbh ann d'6caidi gadaiochta
agus calaoise lenar bhain s6cmhainni na cuideachta a bhi i gceist.

Rinne na Gardai a tugadh ar iasacht don OSFC imscrudu ar an gcas seo go priomha a




bhi in ann, de bhun Alt 12(4) den Acht um Fhorfheidhmit DIi Cuideachtai, 2011, a
ngnathchumhachtai den Gharda Siochana agus iad siud a bhi ar fail d'oifigigh den
Stidrthoir faoi Acht na gCuideachtai a Gséid. | ndiaidh comhad an imscrddaithe a
atreoru chuig an SIP, cuisiodh an tUasal Shanny, i ndeireadh na déla, le 16 chion, 13
faoin Acht Ceartais Choiriuil (Cionta Gadaiochta agus Calaoise) 2001 agus tri chinn
faoi Acht na gCuideachtai 1990. Bhain cionta dli cuideachtai le hAlt 187 (céilit do
cheapadh mar initchair) agus Alt 242 (faisnéis bhréagach a sholathar).

I ndiaidh roinnt éisteachta in Eandir agus in Aibrean 2011, chiontaigh Cuirt Chuarda
Bhaile Atha Cliath an cosantdir ar dha chiiseamh, ceann amhain faoi gach Acht.
Gearradh théarma tri bhliain chomhthréathacha priostin ar gach cliseamh agus
cuireadh an bhliain deiridh ar gach ceann ar fionrai. Beidh air banna um dhea-iompar
a chomhlionadh ar feadh dha bhliain i ndiaidh a scaoilte freisin.

Illustration 3.1: ODCE Results, 2001 - 2011

| measc na mbuaicphointi den chéad deich mbliana den OSFC bhi an méid a leanas:

e lion tionscnaimh éilitheacha imscridaithe agus forfheidhmithe i gcasanna ar
nés Bhanc Angla-Eireannach, Bhanc Eireannach Naisitnta, DCC, Bovale
Developments agsu Ansbacher (Cayman) agus cinn eile nach iad;

e jonchuiseamh rathuil breis agus 100 cuideachta, stiarthdir cuideachta agus
daoine eile maidir le thart ar 300 ctiseamh coiridil i limistéar an dli
cuideachtai;

o dichailia breis agus 100 stiurthoir cuideachta agus daoine eile 6 bheith
pairteach i gcuideachta do chuig bliana ar an mean;

e srianta ar thart ar 1,200 stidrthoir cuideachta ar feadh cuig bliana ag eascairt as
iarrratais leachtéra a rinneadh faoi mhaoirsit an OSFC;

e rata ratha breis agus 90% maidir le caingean dli;

e réiteach deonach neamhchomhlionta i limistéar an dli cuideachta sna céadta
Ccas;

e cinnti a rinne foireann na hOifige ar bhreis agus 12,000 tuarascail agus gearan
a fuarthas;

e an méid tabhachtach a chur foireann an OSFC le cursai mar thathantoiri de
rialachas feabhsaithe corparaideach. Airiodh leis an obair seo eisitint breis
agus 80 foilseachan nua né leasaithe treorach um dhli cuideachtai, freastal
fhoireann na hOifige ar bhreis agus 600 comhdhail, taispeantas agus imeachtai
da samhail sin, mar aon le réimse fairsing de ranniocaiochtai beartais a
chuimsigh dli cuideachtai, reachtaiocht cheartais choiriuil, cuideachtai
sceithireachta agus bainistithe réadmhaoine;

e aitheantas nios fearr ar an tdbhacht lena mbaineann dea-rialachas sa tsochai.
Thug taighde ar an margadh faoinar tugadh le linn na bliana le fios gur chreid
85% de na stidrthoiri gur thainig méadu ar na leibhéil chomhlionta um dhli
cuideachtai sna cuig bliana roimhe sin;




aitheantas poibli d’¢ifeachtilacht na hOifige. Thug taighde ar an margadh
faoinar tugadh le linn na tréimhse le fios gur chreid 75% de na stidrthdiri
cuideachta go raibh an Oifig éifeachtach san fheidhm a bhi aici;

seachadadh na dtorthai seo ar chaitheamh séich iseal thart ar €4 millitn sa
bhliain.




